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OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD G, MANN ~
Avronngy

Pprp—r

Honorable Bert Ford
Adrministrator -

Texas Liguor Control uoard
Austirv, Texas

Desr 34ir: B Cpinion No, 0~34
Rel AQ

: u

mony carrier and Bu.b"
_ giently destroyed by the
. iyl ef o

on¢he hereinabove caption~-
slso\have before us the

Aphd 12, 1941. &4 gned 'by
‘=11way Express Agenoy,

hQ quote from your letter as follows:

"The attached instruments explain the ¢laim which the.
Railwey Lxpress isgenoy 1s requesting the Texes Liguor
Control Beard to gettie by the replacement of the lost
stamps herein described.

NO COMMUNICATION 18 TO SE CONSTRUED AS A DEPARTMENTAL OFINION UNLESS APFROVED BY THE ATTORNEY GENERAL OR FiRST ADSISTANT
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Hon. Bert Ford, page 2

Tatt,

"The Texas Liquor Control Soard has requested
me to secure your valued opinion as to whether or
not {t would be authorized to make this replacement."

The facts as stated in your letter from ¥r. E. R.
hereinabove referred to, as follows: .

"Mr. E. L. Bodelle, our General Agent at Aus-
tin, recently advised you that we had lost while in
transit in alr express servioce, a paokage of liquor
stamps valued at §1008 and, as we had secured con-
clusive evidence that the stamps weres actually des-
troyed, Xr. Bodelle requested information as to Jjust
whet procedure should be followed in presenting our
application to secure a duplicete lot of stamps.

~"The lot of stamps referred to were contained
in a package valued at $1008 and forwarded by No-
Kessoh & Robbins, Houston, under date of Fed. 10,
1941, addressed to K. E, Pagus Distillery, Faysville,
Ky. This shipment moved in air express service from
Houston, Feb, 10th, covered by our air express waybill
8~15-27 of same date, routed via Cinscinnati. The ship-
ment was receipted for at Houston by our driver, M. J.
Landgrebes, at 4:00 P, M,, Feb, 10th, and was d&is-
patobed from Houston vie Esstern Alr Line trip #22 de-
parting from the Houston Alrport at 81556 P.M. that
date. A _

"This Eastern Air Line trip arrived in Atlanta,
Ga,, at 1145 A, ¥., Feb, 11, 1941, end you will find
attached an affidavit executed by one Arelious Price,
& negro porter who was then employed by the Easteran
Ailr Iines in Atlanta, and the affidavit outlines all
of the information in connection with the theft of
this particular envelope of stamps and the destruo-
tion of the stamps by fire. The evidence ssems con-
clusive that the stamps were actually destroyed. ’

"Railway Express will of course be callsd upon to
entertain claim of amount $1008 providigg we cannot
secure a dupliocate lot of stamps and deliver same to -
X¢Kesson & Rodbins, Houston, to satisfy thelr clainm,

"will you pleases give consideration to deliv-
ering to M¥r, E. L. Bodelle, our General Agent, Austin,
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iion, 3ert Ford, pege 3

a duplicate lot of liquor stamps valued at $1008,
with the understending that the failwey Zxpress will
hold itself responaidle for any loss the liquor
Soard right inour in connection with furnishing the
duplicate starps - in other words, protect the

Eoard against tke possible recovery of the original
lot of stamps,.“

" The afridavit of Arelious Frice states that he 41d

- steel, conceal and destroy the package containing the liquor

stamps §ia Question while handling the air express in his capa-
city as & porter at the Xunlolpal Airport in Atlenta, Georgia,
on the moraing of February 11, 1641.

Unleas suthority is given to the Texas Liquor Control
Eoard in the Texas ligquor Control Lat, the board would not be
authorized to replace liquor stanps thst were stolen from a
comzmon carrier and subsequently destroyed by the thief,

hirticle 666-48 (d); Vernon's innotated FPenal Code,
providea es follows: : '

(4}, Refunds for stamps may bde mede by

the Texas Liguor Contryol Board from the mvenus of

~ atamp sales berors the saze hes been alloocated,
A refund may Ve made by the Ecard 1n all cases
vhere stamped liguor is returned to the distillery
or rsnufacturer upon & ocertification by an {inepec-
tor of the Board who inspected the shipment. The
Soard may also pake a refund to any person who was
authorized to purchase stanmds and who is in pos-
session of unused stamps upon discontinuation of _
business., In either instance, it must be shown thet the
oelaiment for refund purchased the stamps, for which a
refund iz asked, from the State Treesurer., No other
refunds shall de allowed."” (Undarscoring ours ‘

The hereinabove quoted stetute is the only author-
ity under which the board is authorized to make refunda for
liguor stamps. The statute clearly limits the board's suth-
ority to make refunds for liquor stamps to “cases where stamped
liquor is returned to the diastillery cr manufacturer upon a
oertificetion Dy en inspector of the board who inspeoted the
shipment,” end "t¢ any person who was suthorized to purchusse

stamps end who is in possession of usused stamps upon discon=
tinuation of rusinsss,.® (Underscoring curs) Lhe statute
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Eon., Bert Ford, pare-4

exprasaly disallows any other refundas,

It 1s, of course, obvious that the board would be une
authorized to make & refund to the Railway Expreas Acency
for the lost stemps under the faots here involved.

It might be ocontended that a refund for stamps, as that
term is used in the qQuoted atatute, only means to refund the
money and 4oces not include the repiaoing of the lost stampa
by lssuing duplicate stemps, Whether sald term ingludes both
the refunding of the money or the lost stamps and the issuing
of duplicate stamps in lieu of the lost stemps, is a question
not necessary for us to decide in this cess, and we, therefore,
express n¢ opinion thereon,

If bdoth methods of allowazncs are embraced within the
term “refunds for stamps™ as used in the statute, the board would
be expressly denied the authority to replasce the lost stamps
by issuing duplicate atamps to the Rallway Express Azenoy, for
the reason that the ciroumstances of this cass ars not such as
the statute provides shall be the exclusive circumstances under
which refunds for stamps may be made by the doard,

It the statute is restricted to the refunding of money
for the stamps, the board would still be without authority to
make the replacemsnt of the lost stempa as we have besn unadle
to £ind any other statute in the sct giving the board authority
to replace lost stamps dy 1ssuing duplicate stamps,

You are respectfully advised, therefore, that it is the
opinion of this Department, under the facts stated, that the
Texas Liquor Control Act does not give the Texas Liquor Control
Board the authority to resplace the lost stamps in question.

, ¥e ares returning herewith the geveral instrumeats referred
to hareinadove, A

161 Yours very truly
vED MAY 1 '

A ATTORNEY GEZNERAL OF TEXAS
o {STANT . By

FIRSEN%§SGENE3AL ; Zdgar Plreil

ATTOC _ Assistent

EP:N '
APPROVED
CPINION

| COMMITTEER

kS oy
CHAIRMAYR



